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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 21 3. 
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4) [X] Claim(s) 17 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) M Claim(s) 17 is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 
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Response to Amendment 



1. 



Applicant's communication of January 8, 2007 is entered. 



2. 



Applicant's arguments of January 8, 2007 have been fully considered. 



Claim Rejections - 35 USC § 103 



3. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

4. Claim 17 is rejected under 35 U.S.C. 103(a) as being unpatentable over Benefiel 
et al. in view of Spangrud et al. 

Benefiel et al. disclose a beverage dispenser comprising a semi-rigid hollow straw 
having two open ends, the straw having sidewalls with a minimum thickness and the 
straw being substantially open from end to end, and removable end caps 36 on each of 
the two open ends, and the dispenser being filled with an agent 20. Benefiel et al. do 
not disclose the thickness of 0.02 inch, the beverage as recitedi or the method of using 
the dispenser as recited. Spangrud et al. teaches a beverage dispenser comprising a 
straw having sidewalls with a thickness of about 0.035 inch. It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
have modified the device of Benefiel et al. by making the sidewall thickness to be a 
minimum thickness of 0.02 as taught by Spangrud et al. in order to form a more durable 
dispenser. Regarding the method of using the device, it has been held that a recitation 
with respect to the manner in which a claimed apparatus is intended to be employed 
does not differentiate the claimed apparatus from a prior art apparatus satisfying the 
claimed structural limitations and the types of beverages as recited would have been a 
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matter of design choice since such a modification would have involved a mere change 
in the agent of Benefiel et al., which is generally as being within the level or ordinary 
skill in the art. 

Response to Arguments 

5. Applicant's arguments filed January 8, 2007 have been fully considered but they 
are not persuasive. It is agreed that Benefiel et al. discloses a grid 18 in the straw, 
however, this grid comprises several openings making the straw "substantially" open 
from end to end. Therefore, the straw of Benefiel et al. can dispense the agent 20 in 
either direction from the straw by application of positive pressure at one end of the two 
open ends and an application of negative pressure at the other of the two open ends 
since the straw is substantially open from end to end via the openings in the grid. 
Benefiel et al. also disclose that the agent 20 can be a liquid (column 5, line 47-48) and 
thus the types liquid such as the claimed beverages would have been a matter of 
design choice. Regarding the call for a one-way valve, Benefiel et al. only states that 
their device can include such a valve. 

Conclusion 

6. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 . 1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
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shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Davis D. Hwu whose telephone number is 571-272- 
4904. The examiner can normally be reached on 8:00-4:30. If attempts to reach the 
examiner by telephone are unsuccessful, the examiner's supervisor, Kevin Shaver can 
be reached On 571-272-4720. The fax phone number for the organization where this 
application or proceeding is assigned is 571-273-8300. Information regarding the status 
of an application may be obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is 
available through Private PAIR only. For more information about the PAIR system, see 
http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you 
would like assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272- 
1000. 
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